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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

    Civil Judge 

    Tezpur, Sonitpur 

7th September’ 2017 

 

TITLE APPEAL NO. 19/2014 

  (1)  Smt. Geeta Agarwal 

   W/o- Mangilal Agarwal 

  (2)  Sri Mukesh Agarwal 

   S/O. Lt. Mangilal Agarwal  

   Both residing at L.B. Road, Tezpur Town,  

                               Ward No.7, Mouza- Mahabhairab, 

   P.O. & P.S. Tezpur,  

                                Dist- Sonitpur, Assam  --- Appellants/ Defendants  

-Vs- 

  (1)  Sri Balin Saikia  

   S/o. Lt. Komi Nath Saikia 

   Vill. Moina Chuburi, Da-Parbatia 

   Mouza: Bhairabpad, P.O.-Tezpur,  

   Dist- Sonitpur, Assam. 

  (2)  Md. Shaukat Hussain 

   S/O. Lt. Abdul Aziz 

                                Jenkins Road, Tezpur, 

   Mouza: Mahabhairab, PO & PS - Tezpur,  

   Dist- Sonitpur, Assam. 

      --- Respondents/ Plaintiffs 
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  (1)  Sri Mintu Agarwal 

   S/O. Lt. Mangilal Agarwal  

                                Baraholia, Tezpur Town    

    P.O. & P.S. Tezpur, 

                                Dist- Sonitpur, Assam 

  (2)  Sri Sabitra Agarwal 

   Vill. Numaligarh, 

                      P.O. Numaligarh,  

   Distt. Golaghat, Assam. 

  (3)  Smt. Dewaki Agarwal 

   Vill. Mankachar, 

   P.O.- Mankachar,  

                               Dist. Dhubri, Assam 

    --- Proforma Respondents/ Proforma Plaintiff 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC is against impugned judgment and 

decree dated 25-04-2014 passed by the learned Munsiff No.1, Tezpur in Title 

Suit No.104 of 2009, decreeing in part the suit of the Respondents/Plaintiffs, 

came up for final hearing on 08-08-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1) This appeal has been preferred against the judgment and decree dated 

25-04-2014 passed by the learned Munsiff No.1, Tezpur in Title Suit No.104 of 

2009, decreeing in part the suit of the Respondents/Plaintiffs. The plaintiff has 

instituted this suit for recovery of possession of the tenanted house and 

premises by evicting the defendants with their men and materials therefrom 

and for recovery of arrear rents, future rents and mesne profit. 
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Case of the Plaintiffs/Respondents in the Suit: 

2) The plaintiff has instituted this suit for recovery of possession of the 

tenanted house and premises by evicting the defendants with their men and 

materials therefrom and for recovery of arrear rents, future rents and mesne 

profit. It was claimed that (L) Nabin Chandra Patangia was the owner and 

occupier of the Scheduled property & on his death in 1973 his legal heirs 

became owner and possessor of the schedule property. From January’1977 

the schedule property was let-out to (L) Mangilal Agarwal. (L) Mangilal 

Agarwal died in 1994, leaving the defendants/appellants as his legal heirs and 

after his death the defendants became the tenants-in-common of the 

landlords. The appellants continued to pay the rent in respect of the tenanted 

premises to Sri Jatin Patangia upto the month of September’1996. 

3) Vide registered Sale Deed No. 1448/1996 dated 27-09-1996 the 

Scheduled premises was sold to plaintiffs/respondents and symbolic 

possession was delivered to them. The plaintiffs became the joint landlords in 

respect of the tenanted premises whereof the defendants became their 

tenants-in-common. As such, the defendants are liable to pay the monthly 

rent to the plaintiffs. However, the defendants/appellants did not pay rent in 

respect of the tenanted suit premises to the plaintiffs from October’1996 and 

thereby they have become defaulters in paying lawful rent to the plaintiffs.  

4) Though the plaintiffs/respondents are entitled to recovery of arrear 

rents from the defendants from the month of October 1996, however, the rent 

prior to 3 years of instituting this suits have become barred by time and 

therefore the plaintiffs/respondents waived it & instituted the suit for recovery 
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of arrear rents from the month of November’2006 to October’2009 only. The 

prayers in the suit are as follows – 

i. Decree for recovery of vacant possession of tenanted suit 

premises by evicting the defendants from the schedule property; 

ii. Decree for recovery of rent @ Rs.800/- per month from Nov’2006 

to Oct’2009 amounting to Rs.28,400/- from the defendants; 

iii. Decree for recovery of future rents @ Rs.800/- per month from 

Nov’2009 till date of decree; 

iv. Decree for mesne profits @ Rs.30/- per diem from date of decree 

till recovery of vacant possession; 

v. Cost of the suit; 

vi. Any other relief (s) the Court may deem fit and proper. 

 

Case of the Defendants/Appellants in the Suit: 

5) This suit proceeded ex-parte against defendants No.2, 4 & 5. 

Defendants No.1 and 3 contested the suit & filed joint written-statement. It 

was claimed that there is no cause of action for this suit and the suit is bad for 

non-joinder of necessary parties. The husband of the defendant No. 1 and 

father of the other defendants, namely Mangilal Agarwala, occupied the suit 

houses and structures in January’1977 as tenants on verbal tenancy 

agreement at monthly rent of @ Rs.100/- & the rent was enhanced to 

Rs.800/- in the year 1994.  

6) In the year 1995 the legal heirs of (L) Nabin Chandra Patangia decided 

to sell the scheduled property & sale consideration was fixed for Rs.2,00,000/. 
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On 16-10-1995 Sri Jatin Patangia @ Dipak Chandra Patangia entered into a 

written agreement on behalf of his mother Smti Tarulata Patangia. That as per 

the said agreement dated 16-10-1995 defendant No.1 Smti Geeta Agarwal 

paid Rs.21,000/- as advance to Sri Jatin Patangia & the LHs of (L) Nabin 

Patangia promised to execute registered Sale Deed in favour of defendant 

No.1 and defendant No.1 also promised to pay the balance sale consideration 

amount at the time of execution of registered sale deed. Jatin Patangia 

undertook to obtain requisite sale permission. On several occasions defendant 

No.1 tendered balance sale consideration to Smti Tarulata Patangia & Jatin 

Patangia and requested them to execute registered sale it was told that sale 

permission was not yet obtained. It was agreed that Nabin Patangia would not 

take rent from the defendants from October’1995 as the defendants are going 

to purchase the suit-premises and as part-performance has paid Rs. 21,000/-. 

 

7) The defendants/appellants pleaded that they are not liable for eviction 

from the suit premises as their rights are protected u/s 53-A Transfer of 

Property Act (hereinafter referred to TP Act). Furthermore, the sale to the 

plaintiffs/respondents by Sri Jatin Patangia is illegal and malafide and 

therefore, the plaintiffs have not become the joint owners of the scheduled 

premises or the defendants/appellants became their tenants. Hence, it was 

prayed that the suit be dismissed with cost. 

8) Upon the pleadings the following ISSUES were settled: 

(1) Is there any cause of action for this suit? 

(2) Whether the suit is bad for non-joinder of necessary parties? 
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(3) Whether the suit is maintainable in its present form? 

(4) Whether there is any relationship between the plaintiffs and 

the defendants as landlords and tenants? 

(5) Whether the defendants are defaulters in payment of rent of 

the suit premises and liable to pay the same to the plaintiffs? 

(6) Whether the plaintiffs are entitled to the relief as prayed for? 

Ld. Trial Court amended Issue No (5) as follows: 

Whether the defendants are defaulters in payment of rent of the 

suit premises and as such liable for eviction therefrom? 

 

9) Both sides forwarded oral and documentary evidence. Plaintiffs 

adduced the evidence of one witness and exhibited four documents in support 

of their case & Defendant-side adduced the evidence of four witnesses and 

exhibited certain documents. After hearing both sides and based on the 

materials available on record the suit was decreed. Being aggrieved, the 

defendants/appellants filed the Appeal. 

 

Grounds For Appeal: 

10) Other than the general allegation of error of law and fact committed by 

Trial Court & not apply mind judiciously, it was also pleaded that all the 

materials on record was in favour of the defendants/appellants but the Trial 

Court wrongly decree the suit. Hence, it was prayed that the appeal be 

allowed and the judgment & decree be set aside. 
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DISCUSSIONS, DECISION AND REASONS THEREOF: 

11) I have gone through the record, perused both oral and documentary 

evidence forwarded by both the sides and have also minutely gone through 

the impugned judgment. Perusal of the appeal memo shows that the 

appellants are aggrieved by decision of ld. Munsiff in all the issues, however 

during appeal hearing neither side forwarded any argument on Issue No.1 (Is 

there is any cause of action for this suit?) & Issue No.3 (Whether the suit is 

maintainable in its present form?), hence, it is presumed that appellant is not 

pressing against the decision in these issue. Thus, Issue Nos.2, 4, 5 & 7 are 

discussed individually herein below.  

Issue No.2: Whether the suit is bad for non-joinder of 

necessary parties? 

Decision by Trial Court: 

12) The Trial Court observed that the defendants have pleaded that the 

suit is bad for non-joinder of necessary parties, however, they failed to explain 

as to how this suit is bad for non-joinder of necessary parties. Hence this 

issue was decided in negative against the defendants.  

Argument On Behalf of Both Sides: 

13) It was argued by the appellants-side that the suit is bad for non-

joinder of necessary parties, as all the 13 legal heirs of (L) Mangilal Agarwal 

became joint tenants after his death and therefore, they become necessary 

parties to the suit. However, the plaintiffs/respondents failed to implead 

Rajkumar Agarwal, Kanta Agarwal, Sangeeta Agarwal, Manju Agarwal, Anjana 
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Agarwal, Manisha Agarwal, Sunita Agarwal & Bhagawati Agarwal. PW1 during 

his cross-examination admitted that Rajkumar Agarwal alongwith his family 

stays in the suit premises, interestingly, he has not been made a party to the 

suit. Rajkumar Agarwal deposed as DW-2 stated the he specifically stated that 

he is staying in the suit-premises alongwith all brothers and sisters, except 

defendant no.2 (Mintu Agarwal). In support of his argument appellant-side 

cited the decision of Hon’ble Gauhati High Court in Sushanta Kar Vs. 

Ganesh Chakraborty (on death) by LRs, 2015 (4) NEJ 169 wherein it 

was held that – 

“When tenancy right is inherited jointly by all the legal heirs 

and a specific plea of non-joinder of parties is taken in the 

WS, the plaintiff ought to have taken steps to implead the 

concerned successors… and their non-impleadment would 

consequently be fatal for an ejectment suit.”  

Another Hon’ble Gauhati High Court decision relied upon was that in Ranjit 

Kr. Choudhury Vs. Amala Chakravarty (On death) by LRs, 1996 (1) 

GLR 318 wherein it was held that – 

“The definition of tenant shows that not only the original 

tenant but also other persons who derive a title under a 

derivative title is also a tenant. As such a suit in the absence 

of all the heirs and the legal representatives of the deceased 

tenants as parties was not maintainable… all the heirs and 

the legal representatives of the deceased tenants were 

necessary and essential parties to the suit.”  

 

14) On the other hand, the respondents/plaintiffs didn’t forward much 

argument on this point and it was argued in general that all the necessary 
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parties have been impleaded and ld. Munsiff has rightly settled the issue in 

favour of the plaintiffs/respondents. 

My Decision & Reasons Thereof: 

15) Necessary party is one in whose absence the court cannot pass an 

executable decree. In the present case, the defendants/appellants took a 

specific plea that (L) Mangilal Agarwal was the original tenant and he left 

behind 13 LRs, who became joint tenants after his death. However, the 

plaintiffs/ respondents failed to implead 9 of the LRs. In fact during cross-

examination PW-1 admitted that Rajkumar Agarwal stays in the suit premises 

alongwith his family, and he is also one of the LRs of (L) Mangilal Agarwal 

who has not been impleaded. Plaintiffs/ Respondents failed to show any 

logical reason why the LRs, more specifically Rajkumar Agarwal, was not 

impleaded as a party to the suit, though in their absence the Court cannot 

pass an order of eviction. The decisions of Hon’ble Gauhati High Court in 

Sushanta Kar Vs. Ganesh Chakraborty (on death) by LRs (Supra) & 

Ranjit Kr. Choudhury Vs. Amala Chakravarty (On death) by LRs 

(Supra) makes it very clear that the LRs of a tenant are necessary parties to 

a suit for eviction and in their absence the suit becomes not maintainable and 

bad for non- joinder of necessary parties.  

16) Hence, I am of the opinion that ld. Munsiff erred in settling this issue 

in favour of the plaintiffs/ respondents. Hence, the decision of ld. Munsiff in 

Issue No.2 is reversed & it is held that the suit is bad for non-joinder of 

necessary parties. 
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ISSUE NO.4: Whether there is any relationship between the 

plaintiffs and the defendants as landlords and 

tenants? 

Decision by Trial Court: 

17) Ld. Trial Court observed that the plaintiffs/respondents have pleaded 

that the LHs of Nabin Patangia sold the Scheduled premises to them vide 

registered Sale Deed No.1448/1996 dated 27-09-1996 & delivered symbolic 

possession thereof with the existing tenants. Plaintiff No.1 Sri Balin Saikia 

examined himself as PW 1 & deposed that the LHs of (L) Nabin Chandra 

Patangia sold the scheduled land and houses to him & Md Saukat Ali. PW 1 

exhibits the registered Sale Deed as Ext.1. What transpires from the evidence 

of PW 1 & Ext.1 is that Jatin Patangia, son of (L) Nabin Patangia, sold the suit 

property to the plaintiffs. In his cross-examination PW-1 stated that Nabin 

Chandra Patangia was the owner of the suit property and after his death his 

wife and sons and daughters have become the owners of the suit property.  

 

18) Ld. Munsiff discussed s.7 of TP Act & opinioned that a person is 

competent to contract transfer of property, not only of his own but also of 

others, if he is duly authorized to do so. The manager of a Hindu Family in 

case of necessity or for the benefit of the family can transfer the property of 

another. In the present case, the materials available on record reveal that 

Jatin Patangia is the eldest son of (L) Nabin Patangia & he became the 

manager of the family, and therefore, it can be presumed that other LHs of 

(L) Nabin Patangia authorized Jatin Patangia to dispose of the said property. 

S.186 of the Indian Contract Act, 1872 provides that the authority of an agent 

may be expressed or implied & s.187 defines expressed or implied authority. 
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According to this section, an authority is said to be expressed when it is given 

by words, spoken or written, and is said to be implied when it is to be inferred 

from the circumstances of the case, and things spoken or written, or the 

ordinary course of dealing. In the instant case, it appears that the other LHs 

of (L) Nabin Patangia gave implied authority to Jatin Patangia to dispose of 

their joint property & there is nothing on record to show that other LHs raised 

any objection about the sale of the scheduled property by Jatin Patangia.  

19) The defendants have challenged the purchase of the suit property by 

the plaintiffs on the ground that there was a prior contract for sale of the said 

property with them. It was claimed that on 16-10-1995 Sri Jatin Patangia alias 

Dipak Chandra Patangia had entered into a written agreement for sale of the 

scheduled land and houses for and on behalf of his mother Smti Tarulata 

Patangia with the defendants/appellants. As per the said agreement 

defendant No.1 Smti Geeta Agarwal paid Rs.21,000/- as advance to Sri Jatin 

Patangia & the LHs of (L) Nabin Patangia promised to execute registered sale 

deed in favour of defendant No.1 and defendant No.1 also promised to pay 

the balance sale consideration amount at the time of execution of registered 

sale deed. On several occasions defendant No.1 tendered balance sale 

consideration amount to Smti Tarulata Patangia and Jatin Patangia and 

requested them to execute registered sale deed but they stated that the 

requisite sale permission is not obtained. The LHs of Nabin Patangia decided 

not to take rent from the defendants from the month of October’1995 as the 

agreement for sale was executed on 16-10-1995 on payment of advance 

amount of Rs 21,000/-. The defendants pleaded that they are not liable for 

eviction from the suit premises as their rights is protected u/s 53-A of TP Act. 
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To support this claim Geeta Agarwal deposed as DW 1 & also exhibited the 

said Agreement as Exhibit-B. This evidence of DW 1 was supported by the 

evidence of DW 2, DW 3 and DW 4. 

20) Ld. Munsiff observed that s.54 TP Act makes it clear that an 

Agreement for sale does not create an interest in the proposed vendee in 

respect of the suit property, but only create an enforceable right in the 

parties. It was further observed that the title to the property agreed to be sold 

still vests in the vendor & the person who has contracted to buy land is not 

competent to claim the sale to be invalid. Thus, the plea of the defendants/ 

appellants that the sale of the scheduled property to the plaintiffs is invalid 

owing to the existence of prior contract with them is not at all tenable. It is 

clear that there is the relationship of landlord and tenants between the 

plaintiffs and the defendants. Accordingly, this issue was decided in positive in 

favour of the plaintiff.  

Argument On Behalf of the Appellants/Defendants: 

21) It was argued on behalf of the Appellants that the plaintiffs & 

defendants don’t have any landlord-tenant relation as they have already paid 

advance consideration to Jatin Patangia. Ext.B is agreement for sale (16-10-

95) and as part performance Rs.21,000/- was paid. As per Ext.B the seller will 

take out permission and execute the sale deed within 2 months of agreement, 

however, the plaintiffs failed to do so. DW-3 Patul Mahanta is witness of Ext.B 

and proved same. It was argued that if there is any tenancy agreement 

between the parties then where is the agreement and why it has not be 

submitted in the court. 
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Argument On Behalf of the Respondents/Plaintiffs: 

22) It was argued that the Trial Court has righty held that there is a 

relationship of landlord and tenants between the plaintiffs and the defendants 

and entering into a sale-agreement doesn’t change this relation between the 

parties. 

My Decision & Reasons Thereof: 

23) I have given the submissions made by both sides due consideration 

and have also gone through the materials on record. What has to be 

understood here is that the plaintiffs/appellants purchased the suit-land & 

premises from the LHs of (L) Nabin Patangia vide registered Sale Deed No. 

1448/1996 dated 27-09-1996. The sale-deed was proved by the PWs. On the 

other hand, defendant No.1 Smti Geeta Agarwal entered into a written sale 

agreement with LHs of (L) Nabin Patangia on 16-10-1995 for sale of the suit-

land & premises and paid an advance consideration of Rs.21,000/- & rest 

amount was to be paid when the sale-deed would be executed. It was agreed 

that LHs of (L) Nabin Patangia would take necessary steps to execute the sale 

deed. The defendants/appellants were always willing to perform their part and 

pay the balance consideration, however, other side kept on sidelining it and 

finally, sold it to the plaintiffs/respondents. It was also claimed that the 

defendants/appellants never paid any rent to LHs of (L) Nabin Patangia or the 

plaintiffs/respondents as they have been holding on to the suit-land and 

premises as part-performance of the contract and they are not required to 

pay. Thus, to decide this issue two pertinent questions that must be answered 

is (a) Whether as consequence of the sale agreement dated 16-10-1995 the 
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possession of the suit-land & premises as tenants of the LHs of (L) Nabin 

Patangia by the appellants/defendants ceased and commenced as that of a 

transferee under the contract? (b) If the possession of the suit-land & 

premises by the appellants/ defendants ceased as tenants of the LHs of (L) 

Nabin Patangia, does it imply that relationship between the plaintiffs and the 

defendants as landlords and tenants also ceases? 

24) Ext.B is the sale agreement between Sri Jatin Patangia & defendant 

No.1 Smti Geeta Agarwal. The language of the sale-agreement is that advance 

consideration of Rs.21,000/- has been paid by defendant no.1 to Sri Jatin 

Patangia and he will do the needful to get the sale deed executed and at time 

execution of the sale agreement balance sale consideration will be paid by the 

defendants. The sale-agreement also states that if Sri Jatin Patangia’s mother 

Smti Tarulata Patangia doesn’t agree to the sale then Sri Jatin Patangia will 

make good the agreement out of his own share. Thus, it is seen that Ext.B is 

a conditional sale agreement that consensus of Smti Tarulata Patangia 

subsequently will be obtained.  

25) Now we look into another important question, whether appellants/ 

defendants ceased to wear the nature and character of a tenant under the 

plaintiffs/respondents and commenced as that of a transferee under the 

contract. This is one of the main defenses taken-up by the appellants/ 

defendants. When a tenant claims part-performance & protection u/s 53-A TP 

Act, it becomes complicated to decided as to under what nature the 

possession of the land & premises is. I have gone through both oral and 
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documentary evidences carefully and what came to my notice that in 2007 the 

plaintiffs/ respondents instituted a suit (T.S.14/2007) against the defendants/ 

appellants and claimed that the defendants/appellants were their tenant till 

Jan’2006 when they left the tenanted premises out of their free will. However, 

later they tried to trespass into the property and therefore the suit 

(T.S.14/2007) was instituted praying for permanent injunction against the 

defendants. After elaborate discussion, ld. Trial Court delivered judgment & 

order dated 23-12-2008 [Ext.A (14)] wherein it was held that defendants are 

in possession of the suit properties. Thus, what appears from the above 

discussions is that the plaintiffs/respondents had themselves renounced the 

landlord-tenant relation between the parties and therefore, cannot claim the 

same in the present suit. Therefore, the natural analogy of this observation 

would be that the appellants/defendants continued to be in possession of the 

suit-premises not as tenant of the plaintiffs/respondents but as transferee in 

consequence of the sale agreement dated 16-10-1995. 

26) In view of the above discussions, I am of the view that ld. Munsiff 

erred in settling issue no.4 in favour of the plaintiffs/respondents. Hence, 

Hence, the decision of ld. Munsiff in Issue No.4 is reversed & it is held that 

there is no relationship between the plaintiffs and the defendants as landlords 

and tenants. 

 

Issue No.5: Whether the defendants are defaulters in payment 

of rent of the suit premises and as such liable for 

eviction from the same? 
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Decision by Trial Court: 

27) Ld. Munsiff observed that from the decision in issue No.4 (Whether 

there is any relationship between the plaintiffs and the defendants as 

landlords and tenants) it transpires that there is the relationship of landlords 

and tenants between the plaintiffs and the defendants. S.5 (2) Assam Urban 

Areas Rent Control Act states that there is a statutory liability of the tenant to 

pay the rent and the statutory tenancy under this Act gives no room to the 

concept of atonement. Assam Urban Areas Rent Control Act envisages two 

counts on which the tenant becomes the defaulter, firstly, if the tenant does 

not pay the lawful rent within fortnight of its becoming due & secondly, if the 

tenant does not deposit the rent in the court as per requirement of s.5(4) of 

the Act, he becomes the defaulter in the eye of law. Ld. Munsiff also held that 

the defendants had knowledge about the purchase of the Scheduled premises 

by the plaintiffs & though they have challenged the said purchase, however, in 

view of decision in issue no.4 this plea of the defendant is not tenable. 

Admittedly the defendants have not paid any rent to the plaintiffs & therefore, 

u/s 5(1) (e) Assam Urban Rent Control Act the defendants have become 

defaulters & thus have become liable for eviction from the house. Hence, this 

issue was decided in affirmative in favour of the plaintiffs/respondents.  

Argument On Behalf of the Appellants/Defendants: 

28) It was argued by ld. counsel for the appellants/defendants that they 

have taken the plea u/s 53-A TP Act however, the Trial Court didn’t even take 

the trouble of considering it in the judgment and the decision was delivered 

even without considering the prayer u/s 53-A TP Act. The protection u/s 53-A 

TP Act can be sought at anytime and there is no limitation period. In support 
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of his argument ld. appellant counsel cited the decision of Hon’ble Gauhati 

High Court in Lakhminath Dutta Vs. Gunin Bora & Ors., 1997 (3) GLR 

283 wherein it was observed that filing of  a suit for specific performance of 

contract is not necessary & the question of limitation is irrelevant as the 

condition necessary for making out the defense of part performance to an 

action in ejectment by the owner. 

Argument On Behalf of the Respondents/Plaintiffs: 

29) Ld. Respondent’s counsel argued that s.53-A TP Act doesn’t protect 

the tenant if he defaults in payment of rent and he has to pay the rent till he 

becomes the owner of the property. If the tenant defaults he is liable for 

eviction.  

My Decision & Reasons Thereof: 

30) Ld. Munsiff’s decision in this issue is primarily based on the fact that in 

issue No.4 it was held that there is the relationship of landlords and tenants 

between the plaintiffs and the defendants, thus the defendants/appellants are 

liable to pay the rent to the plaintiffs/respondents. However, the defendants/ 

appellants themselves stated that that they have not paid rent to the 

plaintiffs/respondents, thus, it was held that defendants/appellants are 

defaulters and liable to be evicted. However, after going through the 

evidences on record the decision of ld. Munsiff in Issue No.4 was reversed & it 

was held that there is no relationship between the plaintiffs and the 

defendants as landlords and tenants. Thus, it means that the defendants/ 

appellants are not liable to pay rent to the plaintiffs/respondents and 

therefore, are not defaulters and not liable for eviction. 
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31) In view of the above discussions, the decision of ld. Munsiff in Issue 

No.5 is reversed & it is held that the defendants are not defaulters in 

payment of rent of the suit premises and as such are not liable for eviction 

from the same. 

 

Issue No.6: Whether the plaintiffs are entitled to the relief as 

prayed for?  

Decision by Trial Court: 

32) Ld. Munsiff observed that in view of the decisions in the foregoing 

issues, the plaintiffs/respondents are entitled to get the decree of recovery of 

khas possession of the scheduled premises by evicting the defendants 

therefrom. They are also entitled to recover arrear rents from the month of 

November 2006 to October 2009 @ Rs 800/-per month. The plaintiffs shall get 

the future rent from institution of the suit till the date of decree, i.e., from the 

month of November 2009 till April 2014 @ Rs 800/- per month. Prayer of the 

plaintiffs/respondents for mesne profit was not allowed.  

My Decision & Reasons Thereof: 

33) The ld. Munsiff’s decision in Issue Nos.2, 4, 5 & 6 has been reversed & 

it was held that there is no land-tenant relation between the parties and that 

defendants/ appellants are not defaulter and not liable for eviction. It was also 

held that the suit is bad for non-joinder of necessary parties. Hence, as 

consequence the decision of ld. Munsiff in Issue No.6 is also reversed & it 

is held that the plaintiffs are not entitled to the relief as prayed for. 
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34) In view of the above discussions and decisions, the appeal is 

allowed  & the impugned judgment and decree dated 25-04-2014 passed by 

the learned Munsiff No.1, Tezpur in Title Suit No.104/2009 is set-aside. The 

parties will bear their own costs.  

35) Prepare a decree accordingly. 

 The appeal is allowed of on contest. 

 Send down the Case Record, alongwith a copy of this judgment to the 

ld. Court. 

Given under my hand & seal of the Court on the 7th September’2017. 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno.     
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ANNEXURE 

 

Plaintiff’s Witnesses: 

i) PW 1  : Sri Balin Saikia 

 

Plaintiff’s Exhibits: 

i) Exhibit 1  : Registered Sale Deed No 1448 Of 1982 

ii) Exhibit 2  : Certified Copy of Jamabandi 

iii) Exhibit 3  : Certified Copy of judgment & decree in T.S14/2007 

 

Defendant’s Witnesses: 

i) DW1  : Smti Geeta Agarwal 

ii) DW2  : Sri Rajkumar Agarwal 

iii) DW3  : Sri Sarat Chandra Deka 

iv) DW4  : Sri Pratul Mahanta 

 

Defendant’s Exhibits: 

i) Exhibit A       : Original Case Record Of T.S. 14/2007 

ii) Exhibit A(1) to a(15) : Relevant parts of the said Case Record 

iii) Exhibit B   : Agreement for Sale of land dated 16-10-1995 

iv) Exhibit C to C(1) To C(6) :Bill For Municipal Tax 

v) Exhibit D to D(10) :Electricity Bill 

vi) Exhibit F   : Letter by Dipak Patangia 

vii) Exhibit F(1) To F(14) : Letters 

viii) Exhibit G   : Rent receipt 

ix) Exhibit G(1) to G(32) : Rent receipts 

x) Exhibit H to H(1)  : Letters 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 


